I. INTRODUCTION Currently, Federal Circuit Courts are split over the proper interpretation of important obligations that the Emergency Medical Treatment and Active Labor Act (EMTALA) places on participating hospitals. Under EMTALA, hospitals must provide a medical screening to all patients who come to the hospital's emergency department. If a physician identifies an emergency medical condition, the hospital must provide the patient with stabilizing treatment prior to transfer or discharge. In the last decade, a common fact pattern has repeatedly emerged that EMTALA does not explicitly contemplate. This set of facts begins with a sick or injured individual coming to a hospital emergency room for treatment. After performing the proper medical screening, a physician discovers an emergency medical condition and admits the patient to the hospital for further treatment or testing. In most cases, the patient will spend between a few days and a few weeks at the hospital recovering before the hospital discharges the patient. Following the discharge, the patient's condition worsens or, in some cases, the patient dies.
The patient or a representative files suit alleging that the patient's condition worsened because the hospital discharged the patient at a point when the individual was not medically stable. In these situations, courts are divided on the viability of patients bringing EMTALA claims in spite of hospital admittance.
The Fourth and Ninth Circuits represent the view that the stabilization requirement may be fulfilled by admitting a patient to the hospital. The Sixth Circuit represents the view that stabilization is only fulfilled when a patient's medical condition is not likely to deteriorate upon transfer This Note begins by examining the history surrounding patient dumping and the early attempts to correct the widespread problem among the nation's hospitals. This will include a consideration of how common law doctrines, state legislation, and the Hill-Burton Act failed to rectify the problem. The second part of this Note will provide an overview of EMTALA's background and content. This will include a comprehensive examination of the stabilization provision and accompanying definitions. Next, this Note will describe the multiple interpretations of EMTALA's stabilization requirement articulated in Federal Circuit Court cases. Cases from the Sixth Circuit, Fourth Circuit, and Ninth Circuit will be introduced to illustrate the conflict among the various interpretations. The last part of this Note will present an analysis demonstrating the most appropriate approach to EMTALA's stabilization requirement. The Note concludes that the Sixth Circuit's interpretation is the proper approach to apply to patient treatment under EMTALA.
II. THE HISTORY OF PREVENTING PATIENT DUMPING
Patient dumping is the "denial of or limitation in the provision of medical services to a patient for economic reasons and the referral of that patient elsewhere."' This practice occurs when an uninsured patient comes to a hospital emergency department seeking treatment. Once a hospital representative determines the patient is unable to pay for the required medical services, the hospital can either absorb the costs or "dump" the patient, either by referring the patient to another facility or simply turning the patient away. Because providing free medical services is an expensive and inefficient business model, the hospital is financially incentivized to dump the patient. This practice leads to serious societal harms for both patients and hospitals. 2 Patients referred to alternative hospitals and clinics may experience poor medical outcomes, and city hospitals receiving these indigent patients bear a disproportionate share of the absorbed costs of providing free health care. 3
A. Historical Responses to Patient Dumping
Under common law, it is well settled that hospital emergency departments are not obligated to accept patients for treatment. 4 Even so, some courts have carved out narrow exceptions based on the common law theories of reliance and abandonment. 5 According to the reliance theory, "liability on the part of a hospital may be predicated on the refusal of service to a patient in the case of an unmistakable emergency, if the patient has relied upon a well-established custom of the hospital to render aid in such a case." 6 This requires proof that an unmistakable emergency existed, there was a well-established custom of providing care in such circumstances, and that the patient relied on that custom.
7 This is a difficult standard to prove because the elements are vague and it requires proving the patient's mental state. The abandonment theory provides that a hospital may be held liable for the failure to treat a patient in the emergency department if it is found that the hospital began to render care and then abandoned the patient by discharge or transfer. 8 Because it requires a finding that the hospital began to render care, this theory is limited to situations where a patient received some form of treatment before being transferred or turned away. These common law exceptions are narrow and provide only limited protection for uninsured patients in need of emergency services.
Another response to patient dumping is state-enacted legislation. States following this approach have addressed the issue of patient dumping by enacting legislation aimed specifically at providing emergency medical care to indigent patients. 9 This response has proved to be largely inadequate. First, as there is no requirement to pass this type of protective legislation, only about half of all states have these statutes in place.1 0 Second, most of the enacted statutes have been unsuccessful due to unclear definitions of emergencies and limited enforcement."
Enacted in 1946, Congress first attempted to address patient dumping at the federal level with the Hill-Burton Act. 12 The statute provided federal funds for the construction and modernization of hospitals, the promotion of medical research, and the development of new facilities for medical treatment, diagnostics, and rehabilitation.13 In exchange for these funds, the statute required hospitals to first, be "made available to all persons residing in the territorial area of the applicant" and second, to provide "a reasonable volume of services to persons unable to pay."' 4 An exception allowed hospitals to limit the provision of uncompensated services in accordance with financially feasibility. 15 To satisfy the uncompensated services requirement, the Department of Health and Human Services (formerly the Department of Health, Education 
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INDIANA HEALTH LAW REVIEW and Welfare) issued regulations specifying that the hospital must simply provide a reasonable amount of uncompensated services annually to indigent patients. 16 The regulations required hospitals to post notice of the availability of uncompensated services so that patients would be aware of such an option. 17 To satisfy the community service requirement, the hospital could not deny emergency medical services to any person living in the hospital's service area "on the ground that the person is unable to pay for those services." 8 The Hill-Burton Act proved unsuccessful because it failed to adequately provide emergency medical services for indigent patients.' 9 First, by 1986, just over half of all states participated in the Hill-Burton program to receive federal funds in exchange for an expansion of services to the indigent. 20 Those states choosing not to participate were not bound by the statute's mandate. Second, the ambiguous language of the Hill-Burton Act failed to precisely define the two separate obligations that the statute imposed on participating hospitals. 21 While the statute required hospitals to perform general community services as well as uncompensated services for indigent patients, most hospitals ignored the first requirement until the early 1970s when a court ruled that the Hill-Burton Act mandated general community service. 22 and Human Services was ineffective in its enforcement of the Hill-Burton Act. 23 Due to these deficiencies, the primary method of enforcing the required services to the community was individual complaints of noncompliance. 24 Last, because the statute did not allow for punitive damages, hospitals had little incentive to treat the uninsured. 25 When hospitals were found in violation of the statute, courts imposed fines and ordered hospitals to comply with the requirements of the Hill-Burton Act. 26 For these reasons, Hill-Burton failed to remedy the problem of patient dumping in the United States.
III. THE EMERGENCY MEDICAL TREATMENT AND ACTWE LABOR ACT (EMTALA)
The problem of patient dumping continued to worsen as the costs of health care increased throughout the second half of the twentieth century. 27 Cutbacks in government healthcare spending in the early 1980s compounded the problem by crippling the Medicare and Medicaid programs. 28 By the mid-1980s it was reported that, in the United States, an estimated 200,000 people were either refused medical treatment or transferred to another hospital each year due to the inability to pay. 29 In a wellknown study conducted in Chicago, physicians analyzed 467 patients that had been transferred from other hospitals in 23 S. REP. No. 93-1285, at 7898 (1974); Dowell, supra note 19, at 162 (explaining that the enforcement mechanism "requires [the Department of Health and Human Services] to periodically investigate and ascertain the extent of facility compliance," and "to collect and review compliance data," but the "information provided in the reports is not detailed enough to document compliance adequately" and facilities fraudulently misrepresent data).
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Id at 58-59. 27 Ansell & Schiff, supra note 1, at 1500. the area to Cook County Hospital, a major public hospital. 30 Of the transferred patients, eighty-nine percent were black or Hispanic and eighty-seven percent lacked insurance.31 Twenty-two percent of the patients that Cook County Hospital received required admittance to the intensive care unit, and twenty-four percent were in a clinically unstable condition upon arrival. 32 The study concluded that hospitals transferred patients depending primarily on the patient's ability to pay, even when emergency medical conditions persisted. 33 By 1985, because the Hill-Burton Act was proving to be ineffective and only twenty-two states had implemented local anti-dumping statutes, the nation was calling for a new federal initiative to address this growing problem. 34 In The responsibilities mandated by EMTALA apply to all hospitals that maintain an emergency department 39 and maintain provider agreements with Medicare. 40 Under EMTALA's medical screening requirement, the hospital must provide an appropriate medical screening examination, "within the capability of the hospital's emergency department", to any individual who comes to the emergency department in order to determine if an emergency medical condition exists.41 An individual has "come to the emergency department" if the individual presents himself or herself at the emergency department, arrives outside the emergency department on hospital property, or arrives at the emergency department by ambulance or helicopter. 42 Some courts have also held that a patient being treated in an ambulance en route to the hospital has also "come to the emergency department" for the purposes of the statute. 43 An "appropriate medical
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A physician at the receiving hospital spoke to the paramedic and inquired as to whether the patient had medical insurance. Id. at 56. After learning the patient was uninsured, the physician promptly ended the call, and the paramedic understood this to mean that the hospital would not receive the patient. The patient was taken to a different hospital for treatment. Id.
In the case, the hospital argued it was not liable to the patient under EMTALA because the patient had not physically "come to the emergency department," but rather, the patient was in an ambulance en route to the emergency department. Id. at 56. The court rejected this line of reasoning as contrary to EMTALA's intent, and it found that a patient en route to the emergency department has "come to the emergency department" for the screening" requires the hospital to "apply uniform screening procedures to all individuals coming to the emergency room of the hospital requesting treatment."44 Therefore, as long as a patient receives the same medical screening that any other patient would receive in the emergency department, a hospital will not be in violation of EMTALA for failure to diagnose. 4 Courts universally agree that claims of this nature should be brought under state medical malpractice theories and not EMTALA. 46 An "emergency medical condition" is defined in the statute as "a medical condition manifesting itself by acute symptoms of sufficient severity (including severe pain) such that the absence of immediate medical attention could reasonably be expected to result in..." placing the patient's health in "serious jeopardy," "serious impairment to bodily functions," or "serious dysfunction of any bodily organ or part." 4 7 In the case of a pregnant woman experiencing contractions, an "emergency medical condition" is present if "there is inadequate time to effect a safe transfer to another hospital before delivery" or transfer would threaten the health of the woman or her unborn child. 48 purposes of the statute. Id. at 60. The court noted that under the hospital's interpretation, "an uninsured or financially strapped person could be bounced around like a ping-pong ball in search of a willing provider. That result would be antithetic to the core policy on which EMTALA is based."
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In re Baby K, 16 F.3d 590, 595 (4th Cir. 1994) (explaining " [a] hospital fulfills this duty if it utilizes identical screening procedures for all patients complaining of the same condition or exhibiting the same symptoms."); see also Baber v. Hosp. Corp. of Am., 977 F.2d 872, 880 (4th Cir. 1992). 45 See, e.g., Jones v. Wake Cnty. Hosp. Sys., Inc., 786 F. Supp. 538, 544 (E.D.N.C. 1991) (stating that the medical screening requirement is "not designed to redress an incorrect diagnosis by a hospital; instead, it is merely an entitlement to receive the same treatment that is accorded to others similarly situated."). 
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Because the emergency medical screening requirement is treated as a threshold obligation, the stabilization requirement only attaches if an emergency medical condition is identified. 49 If a patient is found to have an emergency medical condition, the hospital must provide "such further medical examination and such treatment as may be required to stabilize the medical condition" 50 or "transfer of the individual to another medical facility." 5 ' Thus, the statute is structured such that, if the physician does not identify an emergency medical condition during the medical screening, the hospital has fulfilled its obligation under EMTALA and has no further duty to stabilize, so long as the medical screening was appropriate. 52 This is true 
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Eberhardt, 62 F.3d at 1259. The issue arose when a patient was presented in the emergency department with an unhealthy blood pressure, pulse, and respiration caused by snorting cocaine and then smoking a dangerously high dose of heroine. Id. at 1254. After administering Narcan to reduce the effects of the opioids, a physician performed a medical examination and found the patient's vitals to be within normal parameters.
Id.
The physician diagnosed the patient as having suffered a heroine overdose and discharged him with instructions to seek long-term methadone treatment at a nearby facility. Id. at 1255. A day later, police found the patient breaking windows at a private residence and armed with a machete. The patient charged the police officers who returned gunfire, hitting the patient. A witness reportedly heard the patient shout "kill me" and "put me out of my misery." Id. The patient was pronounced dead at the hospital, and he was discovered to have only a small amount of alcohol in his system but no drugs of any kind. Id
The patient's family brought a claim under EMTAIA asserting that the hospital discharged the patient with an unstable mental condition when its physicians failed to detect his suicidal tendency. Id. The court disagreed finding that an appropriate medical screening examination had been performed according to EMTALA's requirements. Id. at 1257. The statute requires a screening "to identify acute and severe symptoms that alert the physician of the need for immediate medical attention to prevent serious bodily injury." Id. The statute does not require physicians to detect "conditions that are not manifested by acute and severe symptoms, nor even if an emergency medical condition did exist but was unidentified, because hospital physicians are held to an objective standard under EMTALA's emergency medical screening requirement. 53 To the contrary, for a violation of the stabilization requirement to occur, a physician must have actual knowledge of the emergency medical condition and the hospital must have failed to stabilize or transfer the patient. 54 Requiring a physician to have "actual knowledge" of the emergency medical condition before a violation can occur reflects the overall purpose of the statute. The statute was enacted to ensure that hospitals do not refuse necessary medical care to indigent patients in emergency situations, not to create a national standard of medical care. 55 The statute defines "to stabilize" as "to provide such medical treatment of the condition as may be necessary to assure, within reasonable medical probability that no material deterioration is likely to result from or occur during the transfer of the individual." 56 A hospital is deemed to have fulfilled this obligation if a patient refuses to consent to the necessary treatment for the medical condition. 5 7 Likewise, if a patient refuses to consent to a beneficial transfer in accordance with the statute, the hospital is deemed to have fulfilled the stabilization requirement. 58 When a patient refuses treatment or transfer ordinarily required by EMTALA, the hospital should take all reasonable steps to secure the patient's informed consent to the refusal in writing. 59 those that do not require immediate medical attention to prevent serious bodily injury." Id. Here, the patient's acute symptoms were those resulting from a drug overdose. Id. Because those symptoms were treated and stabilized, the hospital fulfilled its EMTALA obligations, notwithstanding its failure to detect the patient's suicidal disposition. Id. 59 
Id. § 1395dd(b).
A hospital must stabilize the patient prior to transfer to another hospital 60 unless: (1) a patient, after acknowledging the risks of transfer, requests the transfer in writing; (2) the physician determines the benefits of immediate transfer will outweigh the risks and then signs a certification; or (3) the physician determines the benefits of immediate transfer will outweigh the risks and then a qualified medical person, in consultation with the physician, signs a certification.61 The hospital also need not stabilize a patient prior to transfer if the transfer qualifies as an "appropriate transfer." 62 An appropriate transfer is one in which (1) the transferring hospital has minimized the risks of transfer by treating the patient within its capacity; (2) the receiving facility has the available resources for treatment and has agreed to accept the patient; (3) the transferring hospital has sent the receiving hospital the necessary medical records and other related documents; (4) the transfer is accomplished by qualified personnel; and (5) the procedure meets all other standards in the interest of the health and safety of the patient. 6 3
C. Enforcement of EMTALA
Any individual who is harmed as a result of a hospital's violation of the statute may, "in a civil action against the participating hospital, obtain those damages available for personal injury under the law of the State in which the hospital is located." 64 Any hospital in violation of a provision of EMTALA is "subject to a civil money penalty of not more than $50,000 [or not more than $25,000 in the case of a hospital with less than 100 beds] for each such violation." 65 A physician who is responsible for the examination, treatment, or transfer of the patient and who negligently violates the statute by transferring a patient
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where the physician knew the risks outweighed the benefits or misrepresents an individual's condition is "subject to a civil money penalty of not more than $50,000 for each such violation." 66 An individual harmed by a direct violation of the statute or a hospital suffering financial loss resulting from a direct violation of the statute may initiate a civil action against the hospital at fault. 6 (2) Civil enforcement
Any individual who suffers personal harm as a direct result of a participating hospital's violation of a requirement of this section may, in a civil action against the participating hospital, obtain those damages available for personal injury under the law of the State in which the hospital is located, and such equitable relief as is appropriate.
(B) Financial loss to other medical facility Any medical facility that suffers a financial loss as a direct result of a participating hospital's violation of a requirement of this section may, in a civil action against the participating hospital, obtain those damages available for financial loss, under the law of the State in which the hospital is located, and such equitable relief as is appropriate.
68 hospital is found to be in violation of EMTALA, the CMS may terminate the hospital's Medicare agreement 1 and the OIG determines whether to impose civil penalties. 72 IV. EMERGENCE OF THE ISSUE: THE CIRCUIT SPLIT When a patient arrives at a hospital's emergency department, the hospital must provide an appropriate medical screening. 7 3 If a physician identifies an emergency medical condition, then the hospital is obligated to stabilize the patient or transfer the patient to another facility if necessary.74 In many cases, a patient with an emergency medical condition will be admitted to the hospital for further treatment and later discharged. While the statute mandates that patients in the emergency room with emergency medical conditions must be "stabilized" or "transferred," it does not specifically articulate how these obligations apply to patients who have been admitted to the hospital for further treatment and are no longer being cared for in the emergency department. More precisely, the statute does not expressly identify the point in time when hospitals have fulfilled their EMTALA obligations once a patient is admitted to the general hospital. This issue has been thoroughly considered since the enactment of EMTALA and three prominent and conflicting positions have been articulated by the Sixth Circuit, the Fourth Circuit, and the Ninth Circuit. 75 The court affirmed the lower court's ruling that the hospital had fulfilled its EMTALA obligations by stabilizing the patient once she had come to the emergency department. 7 6 In the case, upon the patient's arrival to the emergency department, physicians discovered that the patient had suffered a stroke and admitted her to the hospital's intensive care unit. 77 The patient spent ten days in the intensive care unit and was treated for an additional eleven days in regular patient in-care. 78 Because the patient could not afford to stay at the physician's preferred rehabilitation facility, the hospital discharged the patient to receive home care from her sister until another facility would accept her application. 79 By the time the patient had gained admission to a new facility, two months had passed since her release from the hospital and her condition had seriously deteriorated. 8 0 The patient brought a claim under EMTALA alleging that the hospital had failed to properly stabilize her condition prior to her discharge to home care. 8 1 The district court granted the hospital's motion for summary judgment, and the patient appealed. 82 Although the hospital argued that EMTALA's stabilization requirement had been fulfilled once the patient had been admitted to the hospital's intensive care unit, the court found no basis for this contention. 8 3 Instead, the court stated that a literal interpretation of the statute prohibits a hospital from discharging a patient who came to the emergency department before the condition has been medically stabilized without regard as to whether the patient was admitted. 84 resuscitate order" against the family's wishes. 9 2 During her next respiratory episode, the patient was not given stabilizing treatment and died as a result. 93 The patient's family brought a claim asserting that EMTALA imposed an obligation on hospitals to -treat patients for emergency medical conditions and, if needed, admit the patient and then continue to treat the patient's condition, no matter how long treatment was required to maintain a stabilized condition. 94 The court flatly disagreed, and instead it stated that EMTALA's purpose was to ensure that hospitals provide stabilizing treatment to patients with emergency medical conditions. 9 5 Once a patient was admitted, a physician's failure to treat would be regulated by state tort law. 96 In coming to this conclusion, the court examined the statute's definition of "to stabilize," which means "to provide such medical treatment of the condition as may be necessary to assure, within reasonable medical probability, that no material deterioration of the condition is likely to result from or occur during the transfer of the individual." 97 The court interpreted this to mean that stabilization was only required in conjunction with an anticipated transfer and that the statute was "without any reference to the patient's long-term care within the system." 9 8 Therefore, the stabilization requirement was "intended to regulate the hospital's care of the patient only in the immediate aftermath of the act of admitting her for emergency treatment and while it considered whether it would undertake longer-term full treatment or instead
A. The Sixth Circuit Considers the
Thornton v. Southwest Detroit Hospital
92
Id. The Supreme Court held that proving the hospital's improper motive was not required to succeed in a claim of this nature stating, "there is no question that the text of [the stabilization provision] does not require an 'appropriate' stabilization, nor can it reasonably be read to require an improper motive."s 0 3 Thus, when an individual brings an EMTALA claim asserting that a hospital failed to properly stabilize a patient, the individual need not prove that the failure resulted from a medical professional's improper motive. This releases patients from the difficult task of proving a subjective element such as intent. While the Court clarified some issues relating to the stabilization requirement, the 104 The court affirmed the district court's holding that a hospital had fulfilled EMTALA's stabilization requirement by admitting the patient to the general hospital. 0 5 The patient, a minor who was severely mentally disabled, came to the emergency room with pneumonia, an emergency medical condition. 06 The patient was admitted to the hospital and although treated and recommended for discharge, a last-minute examination of the patient's chest x-ray revealed a lung abscess. 07 The physicians re-admitted the patient and transferred him to an intensive care unit at another hospital because there were no beds available at the original hospital.10 8 The receiving hospital performed surgery and eventually discharged the patient approximately two weeks after transfer. 109 Although he seemed to be improving, the patient died unexpectedly nine days later. 0 Among other claims, the complaint alleged that the receiving hospital violated EMTALA's stabilization requirement by failing to stabilize the patient prior to discharge."' To determine whether the hospital could be held liable, the court had to "decide when EMTALA's stabilization requirement ends." 112 The court first considered the Fourth Circuit's stance that the stabilization 112 Id.at 1167.
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Vol. 11-2 requirement was not meant to apply to patients admitted to the hospital. 113 Then the court considered the Sixth Circuit's stance that EMTALA's stabilization requirement is not limited to the emergency room and follows a patient until he or she has been stabilized or transferred, no matter how much time passes.11 4 Based on the statute's purpose of preventing patient dumping, the court determined that the hospital's obligation to stabilize ends when the patient is admitted. 115 The court expressed concern that if stabilization was required after the patient was admitted, there would be "anomalous result-patients" who, if treated in the emergency room first, would be protected by EMTALA even after admission, but patients who by-passed the emergency room would not be entitled to these protections. 6 However, paying lip-service to the Sixth Circuit's concern that hospitals may admit patients to escape liability under EMTALA with no intent to properly stabilize, .the court created an exception.117 The court provided that, although it would "not assume that hospitals use the admission process as a subterfuge to circumvent the stabilization requirement of EMTALA," if a patient could demonstrate that his or her particular admission was a ruse, then liability may attach." 8 Therefore, if a patient wishes to bring an EMTALA claim asserting improper stabilization, and the patient was admitted to the hospital following an emergency department examination, then the patient must prove the admission was improperly motivated. If a hospital has screened an individual . . . and found the individual to have an emergency medical condition, and admits that individual as an inpatient in good faith in order to stabilize the emergency medical condition, the hospital has satisfied its special responsibilities under this section with respect to that individual. 120 The regulation adopts the Ninth Circuit's position and, like the court in Bryant, provides an exception when patient admittance is determined to be a subterfuge by including the "good faith" language. In coming to this determination the authors commented, "[wle believe that, as the agency charged with enforcement of EMTALA, it is appropriate to pay deference to the numerous Federal courts of appeal that have decided upon this issue." 121 Although the final rule is unambiguous, the CMS struggled in reaching this conclusion. In fact, the originally proposed rule, published in the Federal Register in May of 2002, had adopted the exact opposite position. The proposed regulation stated, "admitting an individual whose emergency medical condition has not been stabilized does not relieve the hospital of further responsibility to the individual. Vol. 11-2 condition is likely, within reasonable medical probability, to result from or occur during a transfer."1 23 The proposal cited a strict reading of the statute and the fear of systematic circumvention as the basis for coming to this conclusion. 124 One commentator approvingly stated "this clarification will allow hospitals to find an endpoint to their EMTALA obligations, specifically when the patient's emergency [medical] condition is stabilized."1 2 5 The CMS's later about-face was the result of extensive "comments" on the proposed rule and supposed deference to the Circuit Courts. 126 As recently as February of 2012, the CMS has affirmed the 2003 regulations in a new set of proposed rules.1 27 The CMS stated "[wle continue to believe that this policy is a reasonable interpretation of the EMTALA statute and is supported by several Federal courts that have held that an individual's EMTALA protections end upon admission as a hospital inpatient."1 28 This affirmation indicates the CMS's firm commitment to ending EMTALA's stabilization obligation when a patient is admitted to the hospital, and it signifies the improbability of a policy change in the near future.
E The CMS Regulations Adopt the Ninth Circuit's Approach
123 Id 124 Id. (stating pointedly that "permitting inpatient admission to end EMTALA obligations would provide an obvious means of circumventing these requirements that would seemingly contradict the point of the statute to protect emergency patient health and safety. This point should be particularly evident in the case of a woman in labor, a central focus of the statute. Such women are frequently admitted, and the statute clearly contemplated protecting them until completion of the delivery (that is, stabilization). In addition, if an inpatient who had been admitted from the dedicated emergency department with an unstabilized emergency medical condition was never stabilized as an inpatient and is transferred, we would still apply EMTALA in reviewing the transfer. In this context, stability for transfer reflects a complex medical judgment that can be made only based on review of all relevant information in each particular case, including all conditions that could cause the patient to be medically unstable."). Following its ruling in Bryant and disregarding the CMS regulations, the court reversed the district court's order granting summary judgment and held that admittance into an inpatient care unit at a hospital was not sufficient to fulfill the hospital's stabilization requirement under EMTALA. 130 The chilling background of this case began on December 13th when the patient's wife brought her husband to the hospital's emergency department due to severe headaches, muscle soreness, high blood pressure, and vomiting.131 The patient also displayed signs of slurred speech, disorientation, hallucinations, and delusions and had reportedly "demonstrated threatening behavior" causing the wife to be "fearful of her safety." 132 The patient was admitted to the hospital for further testing.1 33 Over the next few days, the patient exhibited more concerning psychiatric symptoms and had allegedly told his wife he "had bought caskets."1 34 The physicians also learned that the patient had recently attempted to board a plane with a hunting knife.1 35 With this information and the results from other tests, the physicians ruled out an acute psychotic episode and planned to transfer the patient to the psychiatric unit for reassessment, "if the patient's insurance will accept" the charge. arranged on December 17th because the patient was not "medically stable from a psychiatric standpoint," the patient was abruptly told he would be discharged on December 18th. 3 7 In the discharge papers a physician stated that the patient was stable, and he was released on. December 19th.1a 8 On December 29th, ten days after his release, the patient murdered his wife. 39 Among the many claims asserted, the decedent's representatives alleged that the hospital failed to stabilize the patient prior to his discharge, violating the stabilization requirement under EMTALA.14 0 The hospital filed a motion for summary judgment, claiming that, as a matter of law, it had fulfilled the stabilization requirement by admitting the patient to the hospital. 141 The trial court granted the hospital's motion for summary judgment based on the patient's admittance.1 42 The trial court found that because the patient had received a proper medical screening and was subsequently admitted to the hospital, no genuine issues of material fact remained. 143 The patient's representatives appealed.1 44 The United States Court of Appeals for the Sixth Circuit reversed the lower court's holding with respect to the hospital.1 45 The court rejected the hospital's argument and held that "EMTALA imposes an obligation on a hospital beyond simply admitting a patient with an emergency medical condition to an inpatient care unit." 146 The court began by reciting the relevant parts of the statute. When a patient is found to have an emergency medical condition, the hospital must provide "such treatment as may be required to stabilize the medical condition. stabilized when "no material deterioration of the condition is likely, within reasonable medical probability, to result from or occur during transfer."1 48 "'Transfer' is defined in the statute to include moving the patient to an outside facility or discharging him." 149 Furthermore, EMTALA restricts transfer-which includes discharge-until the patient is stabilized. 150 Therefore, the court found that "EMTALA requires a hospital to treat a patient with an emergency [medical] condition in such a way that, upon the patient's release, no further deterioration of the condition is likely." 151 Stated differently, fulfillment of EMTALA's stabilization requirement is based exclusively on the patient's medical condition.
The court next addressed the hospital's argument that the CMS regulation allowed patient admittance to fulfill EMTALA's stabilization requirement. The court began by noting that regulations promulgated by administrative agencies may be rejected if they are contrary to clear congressional intent.1 52 The court assessed congressional intent based on the language of the stabilization provision and the corresponding definitions and found that allowing admission to fulfill the stabilization requirement conflicted with the statute. 153 Because the court found the CMS regulation to be contrary to the statute's plain language, the court rejected the regulation and did not afford it deference. 154 Id. at 583-84. Following the deference analysis, the court brought attention to the fact that the events of the case occurred in December of 2002, months before the CMS regulations were published in 2003. Id. at 583. The court stated, "[elven if the CMS regulation could somehow be deemed consistent with the statute, its promulgation in 2003, after [the patient's] stay in the hospital ended, would preclude this Court from applying it to this case." Id. This is true because the regulation is silent on retroactivity, and retroactive application would unfairly attach legal consequences to events completed prior to its enactment. Id. at 584.
V. DISCUSSION The Fourth Circuit represents the view that EMTAIA's stabilization requirement is fulfilled when a patient is admitted to the hospital. 155 The Ninth Circuit is aligned with the Fourth Circuit, but it provides an exception so that if a patient can prove he or she was admitted for the sole purpose of circumventing EMTALA's stabilization requirement, the hospital may still be held liable.1 5 6 Lastly, the Sixth Circuit represents the view that stabilization is only fulfilled when a patient's condition is not likely to deteriorate upon transfer or discharge. 157 Therefore, according to the Sixth Circuit, a patient's admittance to an inpatient care unit is irrelevant in determining if the hospital fulfilled its stabilization duty. 158 The Sixth Circuit's interpretation should be followed because it represents the plain meaning of the statute, honors the legislative intent, and provides consistency with the United States Supreme Court's holding in Roberts v. Galen of Virginia, Inc.
A. Rejecting the CMS Regulations
The Sixth Circuit was permitted to hold contrarily to the 2003 CMS regulations because the language of EMTALA was not ambiguous and the regulation was adverse to legislative intent. The purpose of the release of the 2003 CMS regulations was to clarify the duty EMTALA conferred upon hospitals regarding stabilizing treatment provided to Although the court mentions this issue-determinative fact, the court's primary analysis is not weakened because it does not rely on the lack of retroactivity to come to its ultimate conclusion regarding deference to the CMS regulation. patients in the emergency department. 159 By allowing hospital admittance to fulfill the statute's stabilization requirement, the CMS created a bright line rule for hospitals to follow and courts to enforce. Five years later, the Sixth Circuit held contrarily to the regulations, defying the CMS's newly established approach to EMTALA's stabilization requirement. 160 While the regulations specifically stipulated that EMTALA's stabilization requirement ends when a patient is admitted, the Sixth Circuit held that the CMS had improperly interpreted EMTALA and that admittance did not necessarily qualify as fulfillment of the stabilization requirement.1 6 1 When issues of statutory construction arise, courts must first inquire "whether Congress has directly spoken to the precise question at issue." 162 If Congress has articulated an exact position in the plain meaning of the statute, then the court "must give effect to the unambiguously expressed intent of Congress."1 63 If the statute is silent on the issue or provides ambiguous language regarding the issue, then the court must look for guidance from any regulations promulgated by an agency charged with administering the statute. 164 The court must then consider "whether the agency's answer is based on a permissible construction of the statute." 165 In making this determination, the court should give a degree of deference to the administrative agency. 166 The court is bound to follow the agency's statutory interpretation as long as it constitutes a "permissible construction of the statute." 167 In the case of EMTALA, the Sixth Circuit was permitted to determine whether Congress spoke directly to the stabilizing issue in the statute. If the court found direct language providing an exact position within EMTAIA, then the court was required to give effect to the mandate of Congress.1 70 On the other hand, if the Sixth Circuit found the language relating to stabilization to be ambiguous or lacking, only then was the court permitted to consider any relevant regulations, in this case those published by the CMS.171 Before accepting CMS's regulations as binding, the Sixth Circuit had to decide whether the CMS regulations were based on a permissible construction of EMTALA, while giving proper deference to the CMS. Finally, the court was permitted to discard the CMS regulations if they appeared contrary to congressional intent as understood through the plain meaning of the statute and congressional records.
B. Plain Meaning
EMTAIA's plain meaning, construed from the language of the statute, requires hospitals to stabilize patients prior to discharge or transfer, and it does not expressly limit hospital liability by ending the stabilization requirement once a patient is admitted.1 7 2
The statute provides that (1) In general when a patient is found to have an emergency medical condition, the hospital must provide "such further medical examination and such treatment as may be required to stabilize the medical condition" or "transfer of the individual to another medical facility." 173 The statute thus contemplates "stabilization" in terms of medical treatment but not administrative procedures such as admittance.
According to the statute, the definition of "to stabilize" is "to provide such medical treatment of the condition as may be necessary to assure, within reasonable medical probability, that no material deterioration of the condition is likely to result from or occur during the transfer of the individual from a facility." 174 Transfer means "the movement [including the discharge] of an individual outside a hospital's facilities at the direction of any person employed by... the hospital." 17 5 Therefore, a patient must be provided with enough medical treatment as may be necessary to reasonably assure the medical condition will not deteriorate once a patient is transferred to another hospital or discharged. This makes clear that the obligation EMTALA imposes may only be fulfilled when a patient has received the appropriate medical care. 176 Because the statute makes no reference to limiting this care to patients in the emergency room, a patient's admittance into an inpatient If any individual (whether or not eligible for benefits under this subchapter) comes to a hospital and the hospital determines that the individual has an emergency medical condition, the hospital must provide either--(A) within the staff and facilities available at the hospital, for such further medical examination and such treatment as may be required to stabilize the medical condition, or (B) for transfer of the individual to another medical facility in accordance with subsection (c) of this section. care unit is irrelevant in determining whether EMTALA's stabilization requirement has been fulfilled. 177 Furthermore, a comparison of the medical screening requirement found in section (a) and the stabilization requirement found in section (b) suggests that the statute contemplates patients being admitted to the hospital in order to satisfy the required stabilizing treatment. 178 The statute requires patients who come to the "hospital emergency department" to be screened to determine whether an emergency medical condition exists. 179 Once an emergency medical condition has been identified, the "hospital" must provide the necessary stabilizing treatment to the patient. 180 While the screening requirement is assigned to the hospital emergency department, the stabilization requirement is assigned simply to the hospital. 18 1 This change in wording indicates a change in meaning within the statute, particularly that stabilizing treatment in accordance with the provision must be provided, regardless of whether the patient is admitted to the general hospital.1 82 Because the CMS regulation is in direct conflict with the statute's plain meaning, the Sixth 177 This reasoning is consistent with court decisions finding that EMTALA applies not just to patients who are indigent, uninsured or otherwise unable to pay, but to all patients who come to the emergency department. In those cases, the courts found that clear language and a lack of provisions stating otherwise indicated that EMTALA applied to all patients in the emergency department. 
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182 Thornton, 895 F.2d at 1134 (concluding "[t]he reasonable inference from this change in wording is that once a patient is found to suffer from an emergency medical condition in the emergency room, she cannot be discharged until the condition is stabilized, regardless of whether that patient stays in the emergency room.").
Circuit is not required to give deference to the administrative agency's statutory construction.
C. Legislative Intent
Even if the statute is assumed to be ambiguous, the legislative intent behind EMTALA supports the Sixth Circuit's holding in Moses. As articulated in Congressional Reports, EMTALA was enacted to address the "the provision of adequate emergency room medical services to individuals who seek care." 183 Particularly, Congress was concerned with hospitals' failure to provide treatment to patients coming to the emergency department, which resulted in medically inappropriate transfers or discharges.184 The renewed interest in indigent care was the result of numerous reports indicating that patients without insurance were simply not treated or transferred to another facility regardless of the patient's condition and without notifying the receiving hospital. 185 Congress addressed the reports stating:
There is some belief that this situation has worsened since the prospective payment system for hospitals became effective. The Committee wants to provide a strong assurance that pressures for greater hospital efficiency are not to be construed as license to ignore traditional community responsibilities and loosen historic standards. [ The legislature summarized its position stating it was "most concerned that medically unstable patients [were] not being treated appropriately."1 87 Some courts have asserted that EMTALA was enacted to "prevent a distinct and rather narrow problem of patient dumping, or the practice of refusing to admit or summarily transferring a patient based on a perceived inability to pay for hospital services."1 88 This line of cases stands for the proposal that EMTALA's primary purpose was to prohibit hospitals from refusing to initiate medical care in the emergency room for uninsured patients. 189 These cases contend that EMTALA does not exist to regulate the actual treatment patients receive, but rather, it exists to ensure that hospitals do not turn patients away. 190 Although EMTALA does address patient dumping, based on the legislative history, Congress was concerned with more than compelling hospitals to receive indigent patients into the emergency room. In fact, the statute does not mention indigent patients, and courts have held that EMTAIA 189 Bryan, 95 F.3d at 352 (concluding "EMTALA seeks to achieve the limited purpose of its enactment by requiring that the hospital provide limited stabilizing treatment to or an appropriate transfer of any patient that arrives at with an emergency condition."). applies to all individuals who come to the emergency department. 191 The legislature was equally concerned with ensuring that hospitals did not turn indigent patients away as it was concerned with providing adequate treatment once a patient was accepted into the emergency department.192
D. Policy Concerns
In addition to examining legislative intent based on the plain meaning of the statute and the congressional record, it is also important to consider the policy implications of EMTALA's provisions. Of concern are the statute's interaction with state medical malpractice legislation and the interplay between the proper interpretation of the stabilization requirement and the Supreme Court's holding in Roberts v. Galen of Virginia Inc. Under the Sixth Circuit's interpretation, state medical malpractice legislation is left undisturbed and the stabilization requirement is consistent with Supreme Court precedent.
The Sixth Circuit's Approach Does Not Supplant State Medical Malpractice Laws
Courts have universally held that EMTALA was not enacted as a federal medical malpractice statute and that it does not provide a federal standard of care. 193 Therefore, properly admitted the patient." 198 Therefore, the Sixth Circuit's application of EMTALA to inpatients is contingent on the patient's transfer to another facility or discharge. EMTALA would not apply in a situation where the hospital was continuously treating an admitted patient but failed to achieve stabilization before the patient's death. This is consistent with the language of EMTALA which defines "stabilized" as meaning "no material deterioration of the condition is likely, within reasonable medical probability, to result from or occur during the transfer of the individual from a facility." 9 9 Additionally, this approach embraces a policy that requires a hospital to properly treat a patient who comes to the emergency department before releasing the patient in order to prevent the widespread problem of patient dumping.
The Sixth Circuit's approach has been misconstrued to apply to all cases where a patient has come to the emergency room and then been admitted to the hospital. 200 However, for inpatients to assert a valid EMTALA claim based on stabilization, the alleged violation must have occurred in conjuncture with transfer or discharge. 201 Otherwise, the standard of care that binds medical professionals regulates claims of negligent treatment for inpatients. Although this distinction does not completely avoid a invasion of state medical malpractice law, it significantly reduces the overlap and distinguishes actions that give rise to EMTALA claims and actions that give rise to state medical malpractice claims.
The Ninth Circuit's Approach Is Inconsistent with the Supreme Court's Holding in Roberts v. Galen
The Ninth Circuit's exception to ending EMTALA's stabilization requirement once a patient is admitted is inconsistent with the Supreme Court's holding in Roberts v. Galen of Virginia Inc. Although the Ninth Circuit's ruling was in favor of allowing admittance to end the stabilization requirement, the court recognized the policy concerns highlighted in the Sixth Circuit's decision. The Ninth Circuit itself stated, "[wle agree with the Sixth Circuit that a hospital cannot escape liability under EMTALA by ostensibly 'admitting' a patient, with no intention of treating the patient, and then discharging or transferring the patient without having met the stabilization requirement." 202 Instead of following the Sixth Circuit however, the court simply created an exception allowing inpatients to hold hospitals liable under EMTALA if they could demonstrate their admission was a "ruse to avoid EMTALA's requirements." 2 03 This places the burden on inpatients to prove that a physician acted with subjective intent to circumvent EMTALA by admitting the patient.
Not only is this an incredibly difficult standard to meet, it is also inconsistent with the Supreme Court's holding in Roberts. Although the Roberts decision did not determine when EMTALA's stabilization requirement ended, it did decide a related issue. The Court reversed the Court of Appeal's decision that held "in order to .recover in a suit alleging a violation of [EMTALA's stabilization requirement], a plaintiff must prove that the hospital acted with an improper motive in failing to stabilize." 204 Under the Court of Appeals ruling, even if a patient could objectively prove the hospital failed to meet the stabilization requirement by discharging or transferring the patient before the patient was medically stable, the patient would still be required to show the failure was the result of an improper motive. The Supreme Court rejected this ruling stating that the statute clearly did not require this showing of improper motive either expressly or implicitly.
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The Ninth Circuit requires this improper motive showing for a claim asserting a violation of EMTALA's stabilization requirement any time a patient has been admitted to the hospital. 206 Because the Roberts opinion rejected this evidentiary requisite to prove any violation of the stabilization requirement, it would likely reject the same requisite when asserting a stabilization violation after a patient has been admitted. The Supreme Court would hold that the statute cannot be reasonably read to require such proof of an improper motive to satisfy the Ninth Circuit's exception. Because the Supreme Court would not accept the Ninth Circuit's exception, the Ninth Circuit's position would be exactly aligned with the Fourth Circuit, that is, the stabilization requirement is fulfilled when a patient is admitted to the hospital, without exception. As the Ninth Circuit concedes, this interpretation represents a statutory scheme that is vulnerable to circumvention of EMTALA's mandate. 207 Therefore, the Sixth Circuit presents the optimal approach to EMTALA's stabilization requirement because it reflects the statute's purpose and is consistent with the Supreme Court's previous decisions.
